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A111y person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way.

@

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act
in the cases where one of the issues involved relates to place of supply as per Section
109(5)‘of CGST Act, 2017.

(i)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other
-than.as mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(idi)

Appeal jto the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
I‘Jakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
1nvolved or the amount of fine, fee or penalty determined in the order appealed against,
sub_]ect t0 a maximum of Rs. Twenty-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,
Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110

of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven days of filing FORM GST APL-05 online.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017
after paying —

(1) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
4, order, as is admitted/accepted by the appellant; and
. :‘(‘11‘), +, A sum equal to twenty five per cent of the remainingamount of Tax in dispute,

e m addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
00 From the said order, in relation to which the appeal has been filed.

. The“Central Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated
(i) -

03. 12 ’2019 has provided that the appeal to tribunal can be made within three months
from'(the ‘date of communication of Order or date on which the President or the State

| Predident, as the case may be, of the Appellate Tribunal enters office, whichever is later.

(€)
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For. elaborate detailed and lates ns relating to filing of appeal to the appellate
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Brief Facts of the Case:

M/s. CCECC- TPL ]V, Land Survey No. 80-82, 107-108, At Bhadej, Next to Braj
Bhoomi Society, Science City/ Bhadej Circle, Near MK Farm, S.P;‘.‘Ring Road, Ahmedabad-
380060, Gujarat (hereinafter referred as %ppellent’) has filed the present appeal égainst
the Order No. GST/D-VI/O&A/lB/CCECC-’TPL JV/AM/2021-22, dated 05.10.2021
(hereinafter referred as the impugned order’) passed by the Assietant Commissioner,
CGST & C. Ex., Division- VI Ahmedabad-North (hereinafter referred as ad]ua’lcatzng
authority’). ' ‘

2(i). Briefly stated the facts of the case is that the ‘Appellant’ is holding GST
Registration GSTIN No.24AACAC8547R1Z5 has filed the pres’é‘ﬁt appeal on 12.01.2022.
During the course of verification of Form TRAN-1 and ST-3 return of the appellarllt‘iAt was
observed that the ‘Appellant’ had wrongly carried forward the dosing balance of credit
of Krishi Kalyan Cess [Hereinafter referred to as ‘KKC' ] of Rs.75,851/- as reflecting in
the ST-3 Return filed for the period of April-June’2017, in TRAN-1 as transitional credit,
The same wés not admissible as per Section 140(1) of the CGST Act, 2017. Accordingly,
the said KKC amount of Rs.75,851/- was paid by the appellant on 02.07.2021:1vid‘e GST
DRC-03 D12407210025545 however, applicable interest an-a penalty on this a‘mou‘nt has
not been paid by them. A Show Cause Notice dated 29.07.2021 was accordingly issued to
the appellant. Thereafter, the adjudicating authority vide impugned order has confirmed
the said demand of wrongly availed Cenvat Credit of KKC of Rs.75,851/- under
provisions of Section 73 of the CGST Act, 2017 read with Rule 121 of the CGST Rules,
2017. The adjudicating authority vide impugned order has also confirmed the demand of
interest under Section 50 read with Section 73 of the CGST Act, 2017 and imposed a
penalty of Rs.10,000/- in terms of Section 122 read with Section 73 of the CGST Act,
2017.

2(ii). Being aggrieved with the impugned order the appe]lant has filed the present
appeal on 12.01.2022 mainly on the following grounds:-
» The credit of KKC has never been utilized for dlscharging'any GST liability and its
lying unutilized in electronic credit ledger till the date ’o"f'reversal‘ of KKC.
» The amendment of Finance Act, 2021 allows to charge interest on “net cash

basis”. It means the interest is payable only when 1nehglble ITC (KKT) U

discharging any GST hablllty or any delayed hablhty payable in cash
is evident that they never utilized the KKC, therefore questlon of p

does not arise.
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> In support of their claim, they referred the amendment proviso to section 50 for
‘levy on interest,

> Regarding penalty, they stated that they have already reversed the KKC before
Issuing the DRC-01(SCN) and therefore as per Section. 73-read with Section 122

shall not be levied,

In view of the above submission, the appellant prayed to set aSIde the 1rnpugned
order and to allow appeal in full with consequential relief and to dISI’mSS the demand of

interest and penalty on reversal of KKC.

3. Personal Hearings in the matter were granted on 16.09.2022, 18.10.2022
16.11.2022 & 22.11.2022. However despite of granting ample opportunities of hearing,
in the interest of natural justice, neither appellant nor any authorized representative
appeared to .attend the hearlng The appellant has also not represented for any
adjournment in the matter.

lnproceed to decide the appeal on merit on the basis of available records,
submlssw)n 'in‘the ground of appeal, judicial pronouncements and the legal position in -

the mattelr'l

Discussion.and Findings:

4(1) 1 have carefully gone through the facts of-the. case available on records,
submlssmns made by the ‘Appellant’ in the Appeals Memorandum. I find that the
’Appel[ant had availed the credlt of Krishi Kalyan Cess of Rs.75,851/- through TRAN-1
-a$ transmbnal credit. However, as being pointed out during verlﬁcatlon of TRAN-1 that
the credit®sr KKC is not admissible, the appellant had paid the same. It was also observed
that ‘the' appellant has not paid the applicable interest and penalty- on this amount.
Actordifigly,'a SCN dated 29.07.2021 was issued to the appellant in this regard.
TheréafEE'erne.adjudi(:ating authority vide impugned order has confirmed the demand
of wrongly’ availed credit of KKC and appropriated the amount so paid by the appellant. I
fmd that‘”dhe ad]udlcatmg has confirmed the demand of 1nterest and also imposed

penalty 0fRs.10, 000 /- Accordingly, the appellant has preferred the present appeal.

4';(.‘-'¢)ii§? 5"’4‘1”'f1’r‘1d that the adjudicating authorlty has denied the Tran-1 credit and

cong'lrmedwthe demand on the ground that as per Sectlon 140 of the CGST Act, credit
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cannotbe carry forwarded to GST regime. The term, eligible duties and taxes has been
detailed in explanation-2 to section 140 of CGST Act, from which Cess has been
excluded. Therefore, the core issue before me is to decide as to whether- (1) Krishi
Kalyan Cess [KKC] amount can be carried forward to the GST regime as admissible
Tran-1 credit, (ii) interest on the demand confirmed is chargeable under :Svection 50
readwith Section 73 of CGST Act, in the present case & (iii) penalty is imposable on the
appellant under the provisions of Section 122 readwith Section 73 of CGST Act; or

otherwise.
4(iii). For ease of reference, Section 140 (1) of CGST Act, 2017 is reproduéed as under:-

140. (1) A registered person, other than a person opting to pay tax under
section 10, shall be entitled to take, in his electronic credit ledger, the amount
of CENVAT credit of eligible duties carried forward in the return relating to the
period ending with the day immediately preceding the appointed day, furnished
by him under the existing law within such time and in such manner as may be
prescribed:

Explanation 3 of said Section further provides :-

Explanation 3.—For removal of doubts, it is hereby clarified that the expression
“eligible duties and taxes” excludes any cess which has not been specified in
Explanation 1 or Explanation 2 and any cess which is collected as additional
duty of customs under sub-section (1) of section 3 of the Customs Tariff Act,
1975. ’

In this context, before going ahead it is necessary to understand in which manner
the Explanations- 1, 2 & 3 defines the term eligible duties and taxés under Section 140 of
CGST Act. As per the amended (w.e.f. 01.07.2021 ) version of the Section 140(1) of CGST
Act, a registered person shall be entitled to take in his electronic credit ledger, the
amount of Cenvat credit of eligible duties carried forward in the return; and the term
eligible duties has been detailed in explanation- 1 to Section 140 of CGST Act. Similarly,
as per Section 140(5) of CGST Act, a registered person shall be entitled to take in his
electronic credit ledger, credit of eligible duties and taxes in respect of inputs and input
servicés received on or after the appointed day; and the term eligible duties and taxes
has been detailed in explanation- 2 to Section 140 of CGST Act, which is also applicable
to Section 140(1). The eligible duties and taxes enlisted under both Explanations-1 & 2
don’t include any type of Cess. Moreover, Explanation-3 under Section 140 of CGST Act
read as under: “For removal of doubts, it is hereby clarified that the expression eligible

duties and taxes ' excludes any cess which has not been specified. in Explga@tToRsINQr

Explanation 2 and any cess which is collectecl as additional duty of cugton,

section (1) of section 3 of the Customs Tariff Act, 1975
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Thus, it is very clear from the amended provisions under Section 140 of CGST Act
that, for the purpose of sub-sections 1 and 5, ‘as per ‘Explanations- 1 & 2 given
thereunder, the terms eligible duties & eligible duties and’ taxes, ‘doesn’t include any
type of Cess. Moreover. Explanation-3 under this sectlon further clarifies this. Moreover,
Section 140(1) of CGST Act, 2017, is amended. retrospectively w.e.f. 01.,07.2017
vide the CGST (Amendment) Act, 2018, dtd 29.08. 2018 Therefore, provisions of
retrospectively amended section would be applicable in- all the cases of credits transited
by filing Tran-1 under Section 140 of CGST Act. Therefore, I find that Cenvat credit of
Cess is not allowed to be carried forward to the GST regime as Tran- 1 credit under sub-
sections (1) & (5) of Section 140 of CGST. Act. Ih view of above discussions, I upheld the
impugned order confirming the duty demand of Tran- I credlt of KKC amount of
Rs.75,851/- .

I :)fugther find that ITC cannot be claimed as a matter ofright; but it is a form of
concession, provided by the Act, claimed only in terms of the provisions of the
's’ta'(cute_,: as held by the Apex Court in the case of TVS Motors as under. The Apex Court in
the case~of . TVS Motor Co. Ltd. Vs. State of Tjamil Nadu - [2018] 98 taxmann.com
343/70 GST;501, held that:

I FE AN
o 41 . At is very clear from the aforesaid dzscusszon that this Court held that ITC
} zs a form of concession which is provided by the Act it cannot be claimed as a
matter of right but only in terms of the provzszons of the statute therefore, the
t ;ﬁQ’}‘PFﬂ”S mentioned in the aforesaid Section had to be fulfilled by the dealer:”
A .
_ I further fmd that in the case of Commissioner of CGST & ors. Vs M/s Sutherland
Global Se1 vice Pvt Ltd., vide order dated 16.10.2020 in Writ Appeal No. 53 of 2020,
Hon'ble ngh Court of Madras held that :-

e o
S ;,;’;’GQ.;; 10bviously, the transition of unutilised Input Tax Credit could be allowed
- ;t.v.;.ohhly(':]i'rigrjespect‘ of taxes and duties which were subsumed in the new GST Law.
.« Admittedly, the three types of Cess involved before us, namely Education Cess,

‘ Secohdary and Higher Education Cess and Krishi Kalyan Cess were not

-subsumed in the new GST Laws, either by the -Parliament or by the States.

Therefore, the question of transztlonmg them into the GST Regzme ana’ glvmg
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Credits in respect of Cess, whether collected as Tax or Duty under the then

existing laws and therefore, such set off cannot be allowed.”.

“62. That the Assessee was not entitled to carry forward and set off'of unutilised

Education Cess, Secondary and Higher Education Cess and Krishi Kalyan Cess
against the GST Qutput Liability with reference to Section 140 of the CGST Act,
2017

In view of above discussions & decisions, I upheld the impugned order

confirming the duty demand of Tran- I credit of KKC amount of Rs.75,851/-.

4(iv). On carefully going through the submission of appellant I find that on being
. pointed out the credit of KKC amounting to Rs.75,851/- was reversed by the appellant.
I further find that the appellant has not utilized the said credit of KKC and the same was
lying unutilized till they reversed the same. The appellant has contended that interest is
levied only on “ineligible ITC availed and utilized” and not on “ine lglble ITC availed”
and referred to the amendment of Section 50 of CGST Act, 2017 done through Section
110 of Finance Bill 2022, which was notified through Notificatior_l N-o. 0‘9/2022- Central
Tax dated 05.07.2022. They also contended that as tax has already been paid on
02.07.2021 vide DRC 03 and interest is not payable on ITC as the same was not utilized,
therefore penalty of Rs.10,000/- will also not be applicable.

4 (v). Considering the foregomg facts, I hereby referred the prov151ons of Section 50
(3) of the CGST Act, 2017, the same is as under:-

SECTION 50 (3) :- Where the input tax credit has been wrongly availed
and utilised, the registered person shall pay interest on such input tax
credit wrongly availed and utilised, at such rate not exceeding twenty-four
per cent, as may be notified by the Government, on the recommendations
of the Council, and the interest shall be calculated, in such manner as may
be prescribed,]

[As per Section 110 of the Finance Bill, 2022 this amendment has been
with effect from 1st July, 2017, which has been notified vide Notification
No. 09/2022-Central Tax, dated 05.07.2022.]

In view of above, it is abundantly clear that interest is leviable only if the Input

Tax Credit has been wrongly availed and utilized. In the present matter, the appellant

availed the ITC in the Electronlc Credit Ledger through TRAN-1 but have not utlllzed the
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for the perlod when TRAN-1 was filed i.e. on 20.12. 2017 till the'date of reversal i.e,
02.07. 2021.° 1 find that the adjudicating authority has also not alleged at any point of
time that the said wrongly availed credit of KKC was ever utlhzed Therefore, I find that

interest is not lev1able in the present case."

4(vi). The appellant has transited Krishi Kalyan Cess amounting to Rs.75,85 1/- under
Section 140 of CGST Act,2017. The deflmtlon of ellglble duties as given in explanations
under Sectlon 140 of CGST Act, 2017, does not, 1nclude Cess, after the retrospective
amendment brought in the Section on 29.08.2018. The appellant has reversed the
~disputed credit of KKC of Rs.75 ,851/- vide DRC- 03 dated 02.07.2021. Hence, I find that
prior to the above amendment dtd. 29.08. 2018, there was no legal backing in the Act for
restricting Tran- | credit on cess. When such retrospective amendment is brought in the
statute, the tax bayer responded by reversing the credit of Rs. 75,851/- from their
Electronig.:Credit Ledger. Therefore, in the above circumstances I am not in
agreefnentiwith the adjudicating authority’s findings of contraventlon of provisions
under:Section 140 of CGST Act as ground for imposing penalty in this case under
Section. 122wreadwith Section 73 of CGST Act. | find that it is improper to penalize a
tax payer for retrospective amendment in law once he has positively responded
with payrnent'of such duce after such amendments in the Act. Further, I find that in -
terms of Sectlon 73(5) & 73(8) of CGST Act, 2017 when duty is discharged with
mterest (m the present case interest is not charged) before the issuance of SCN,
1mposmg penalty in the case of reversal of the credit of Rs.75 ,851/- would not be

sustamable l—lence I'find that penalty is also not imposable upon the appellant,
P ) ]l )

5o In v1ew of the above discussioris, I upheld the impugned order confirming the

demand of, Tran 1 credit of KKC amounting to Rs.75,851/- and set aside the demand of

- interest. and penalty imposed by the orlglnal adjudlcatmg authority. The impugned

order i Is mothfled to the above extent, Hence the appeal 1s partially allowed and partially

rejected

6. ! Wwﬁﬁﬁmwﬁmmaﬁ%aﬁmw%l

‘The' appeal filed by the appellant stands disposed of in above terms.
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&

(Ajay Kumar Agarwal)
Superintendent (Appeals)
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S
By R.P.A.D. s
To,

M/s. CCECC- TPL JV,

Land Survey No. 80-82, 107-108,

At Bhadej, Next to Braj Bhoomi Society,
Science City/ Bhadej Circle,

Near MK Farm, S.P.Ring Road,
Ahmedabad-380060, Gujarat.

Copy to:
1.  The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2.  The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-North.
4.- The Additional Commissioner, Central Tax (System), Ahmedabad-North.
5. The Deputy/Assistant Commissioner, CGST & C. Ex, Division-VI, Ahmedabad-North.
6. Guard File.

V?/P.A. File.




