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I · I

» M/s CCECC-TPL JV (GSTIN-24AACAC8547R1Z5)·", '1!

f0a4iii ar arrj qaT / RS No. 80, 81, 82, 107, 108, B/h UGVCL,
(a)

.. _,,. ·'
At Bhadaj, Taluka-Dascroi, Ahmedabad,Name and Address of the

Appellant Gujarat-380054
-

!
..

'

(A)

<r smr?gr(srft) a rf@a it?fRaffa a@k37gm nf@eat /uf@raw hqr fr arr #
uaar ?:
Arw i:ierson aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authorit in the followin wa .

(i)
National Bench or Regional Bench of Appellate Tribunal framed under GST Act/ CGST Act
iri the cases where one of the issues involved relates to place of supply as per Section
1'09(5)1 of CGST Act, 2017.

(ii)
State Bench or Area Bench of Appellate Tribunal framed under GST Act/ CGST Act other
tha;nras mentioned in ara- A i above in terms of Section 109 7 of CGST Act, 2017

(iii)

Appea;Lrto the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh.. 'oLTax or Input Tax Credit involved or the difference· in Tax or Input Tax Credit
involved' 'or the amount of fine, fee or penalty determined in the order appealed against,
! l ··j•' .•. ' 'sub'ect'to a maximum of Rs. Twent -Five Thousand.

(B)
,:

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,
Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110
of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven da s of filin FORM GST APL-OS online.

(i) --·

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017
afterpaying

.(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
•
1
: 451a. order, as is admitted/accepted by the appellant; and
.).' A sum equal to twenty five per cent of the remainingamount of Tax in dispute,
.J a 'in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising

:'.
1n? ·v:r 1\ from the said order, in relation to which the a eal has been filed.

(ii) .
Th.¥'·c~\i~r11 Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated
03.122019 has provided that the appeal to tribunal can be made within three months
frbrti'ftlie'fdate of communication of Order or date on which the President or the State
President, as the case ma be, of the A ellate Tribunal enters office, whichever is later.

(C)

sgfr nf@alat zrftaa1fa aa t ii@ama, facqas a4la Iraniaf, arfrff
f@qrftj jar<zwww.cbic.gov.in#t ?a rat?t
For, e_laborate, detailed and lates visions relating to filing of appeal to the appellate
authorit , the a ellant ma r e~;lfil?',:w,?, itewww.cbic.gov.in. ·
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F.No. : GAPPL/ADC/GSTP/256/2022-APPEAL -,

ORDER-IN-APPEAL. . .
Brief Facts of the Case :

M/s. CCECC- TPL JV, Land Survey No. 80-82, 107-108, At Bhadej, Next to Braj

Bhoomi Society, Science City/ Bhadej Circle, Near MK Farm, S.P.Ring Road, Ahmedabad
4

380060, Gujarat (hereinafter referred as 'Appellant') has filed the present appeal' against

the Order No. GST/D-VI/O&A/18/CCECC-TPL JV/AM/2021-22, dated 05.10.2021

(hereinafter referred as the 'impugned order) passed by the Assistant Commissioner,

CGST & C. Ex., Division-VI, Ahmedabad-North (hereinafter referred as 'adjudicating
authority).

Z(i). Briefly stated the facts of the case is that the 'Appellant' is holding GST

Registration GSTIN No.24AACAC8547R1Z5 has filed the present appeal on 12.01.2022.

During the course of verification of Form TRAN-1 and ST-3 return of the appellant it was

observed that the 'Appellant' had wrongly carried forward the closing balance of credit

of Krishi Kalyan Cess [Hereinafter referred to as 'KKC' ] of Rs.75,851/- as reflecting in

the ST-3 Return filed for the period of April-June'2017, in TRAN-1 as transitional credit.

The same was not admissible as per Section 140(1) of the CGST Act, 2017. Accordingly,

the said KKC amount of Rs.75,851/- was paid by the appellant on 02.07.2021 vide GST
·..

DRC-03 DI2407210025545 however, applicable interest and penalty on this amount has

not been paid by them. A Show Cause Notice dated 29.07.2021 was accordingly issued to

the appellant. Thereafter, the adjudicating authority vide impugned order has confirmed

the said demand of wrongly availed Cenvat Credit of KKC of Rs.75,851/- under

provisions of Section 73 of the CGST Act, 2017 read with Rule 121 of the CGST Rules,

2017. The adjudicating authority vide impugned order has also confirmed the demand of

interest under Section 50 read with Section 73 of the CGST Act, 2017 and imposed a

penalty of Rs.10,000/- in terms of Section 122 read with Section 73 of the CGST Act,
2017.

2(ii). Being aggrieved with the impugned order the appellant has filed the present
appeal on 12.01.2022 mainly on the following grounds:

► The credit of KKC has never been utilized for discharging any GST liability and its

lying unutilized in electronic credit ledger till the date ofreversal of KKC.

>> The amendment of Finance Act, 2021 allows to charge interest on "net cash

basis". It means the interest is payable only when ineligible ITC (KK
· ' .-:ii f

discharging any GST liability or any delayed liability payable in cas
• ·._, • t •

is evident that they never utilized the KKC, therefore question of p

does not arise. .
. .
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► In support of tlieir claim, they _referred the amendment proviso to section 50 for
· levy on interest.

► Regarding penalty, they stated .that they have already reversed the KKC before

issuing the DRC-01(SCN) and therefore as per.Section,73-read with Section 122
shall not be levied.

In view of the above submission, the appellant prayed to set aside the impugned
! . ~ ·.·· - . '

order and to allow appeal in full with c_onsequential relief and to dismiss the demand of

interest and penalty on reversal of KKC.

3. Personal Hearings in the matter were granted on 16.09.2022, 18.10.2022

16.11.2022 & 22.11.2022. However despite of granting ample opportunities of hearing,

in the interest of natural justice, neither appellant nor any authorized representative

appeared to attend the hearing. The appellant has also not represented for any
adjournment in the matter.

•· · IRproceed to decide the appeal on merit on the basis of available records,

submissi'b;J:iCi1nthe ground of appeal, judicial pronouncements and the legal position in
the matte)li

Discussion.and Findings:
·• .: :·· . . .

4(iJ.'-'' f1
~ave' carefully gone through the facts of·the case available on records,

slr"brrlis"iidRf' made by the. 'Appellant' in the Appeals Memorandum. I find that the

'Appellant' had availed the credit of Krishi Kalyan Cess of Rs.75,851/- through TRAN-1

·as'transiiH;rt~I credit. However, as being pointed out during verification of TRAN-1 that
··3 ''2

the frediftff KKC is not admissible, the appellant had paid the same. Itwas also observed

thafth~ii£p'pellant has not paid the applicable interest· and penalty. on this amount.
·· ·- ••· +fAccordingly/ ·a SCN dated 29.07.2021 was issued to the appellant in this regard.

There~ftet; the adjudicating authority vide impugned order has confirmed the demand

of wronglyavailed credit ofKKC and appropriated the amount so paid by the appellant. I

find that"he adjudicating has confirmed the demand of interest and also imposed

penalty of:Rs.lQ,000/-. Accordingly, the appellant has preferred the present appeal.

4(fj]#la that the adjudicating authority has denied the Tran-1 credit and

confirmedthe demand on the ground that as per Section 140 of the CGST Act, credit

of Cess amount cannot be carry forwarded to the· GST regime. As p·\ ,, ...., ' ... ' . ; .. .
. '

(Amendment); Act, 2018, Section 140 of the CGST Act sta

n;:_troppe,Gt1v~ly w.e.f. 01.07.2017 so that the credit of Cess from the p
I· e c. ·

. ,, .
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cannot be carry forwarded to GST regime. The term, eligible duties and taxes has been

detailed in explanation-2 to section 140 of CGST Act, from which Cess has been

excluded. Therefore, the core issue before me is to decide as to whether- (@) Kishi

Kalyan Cess [KKC] amount can be carried forward to the GST regime as admissible

Tran-1 credit, (ii) interest on the demand confirmed is chargeable under Section 50

readwith Section 73 of CGSTAct, in the present case & (iii) penalty is imposable on the

appellant under the provisions of Section 122 readwith Section 73 of CGST Act; or

otherwise.

4(iii). For ease ofreference, Section 140 (1) of CGST Act, 2017 is reproduced as under:

140. (1) A registered person, other than a person opting to pay tax under
section 10, shall be entitled to take, in his electronic credit ledger, the amount
ofCENVAT credit ofeligible duties carriedforward in the return relating to the
period ending with the day immediatelypreceding the appointed day,furnished
by him under the existing law within such time and in such manner as may be
prescribed:

Explanation 3 ofsaid Sectionfurther provides:-

Explanation 3.-For removal ofdoubts, it is hereby clarified that the expression
"eligible duties and taxes" excludes any cess which has not been specified in
Explanation 1 or Explanation 2 and any cess which is collected as additional
duty of customs under sub-section (1) ofsection 3 of the Customs TariffAct
1975.

In this context, before going ahead it is necessary to understand in which manner

the Explanations- 1, 2 & 3 defines the term eligible duties and taxes under Section 140 of

CGST Act. As per the amended (w.e.f. 01.07.2021) version of the Section 140(1) of CGST

Act, a registered person shall be entitled to take in his electronic credit ledger, the

amount of Cenvat credit of eligible duties carried forward in the return; and the term

eligible duties has been detailed in explanation- 1 to Section 140 of CGST Act. Similarly,

as per Section 140(5) of CGST Act, a registered person shall be entitled to take in his

electronic credit ledger, credit of eligible duties and taxes in respect of inputs and input

services received on or after the appointed day; and the term eligible duties and taxes

has been detailed in explanation- 2 to Section 140 of CGST Act, which is also applicable

to Section 140(1). The eligible duties and taxes enlisted under both Explanations-1 & 2

don't include any type of Cess. Moreover, Explanation-3 under Section 140 of CGST Act

read as under: "For removal ofdoubts, it is hereby clarified that the expression eligible

duties and taxes ' excludes any cess which has not been specified. in

Explanation 2 and any cess which is collectecl as additional duty, ofc

section (1) ofsection 3 ofthe Customs TariffAct 1975"
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Thus, it is very clear from the amended provisions under Section 140 of CGST Act

that, for the purpose of sub-sections 1 and 5, as per Explanations- 1 & 2 given

thereunder, the terms eligible duties & eligible duties and· taxes, doesn't include any

type of Cess. Moreover. Explanation-3 under this section further clarifies this. Moreover,

Section 140(1) of CGST Act, 2017, is amended retrospectively w.e.f. 01.07.2017

vide the CGST (Amendment) Act, 2018, dtd 29.08.2018. Therefore, provisions of
·'-,

retrospectively amended section would be applicable in all the cases of credits transited

by filing Tran-1 under Section 140 of CGST Act. °Therefore, I find that Cenvat credit of
. .

Cess is notallowed to be carried forward to the GST regime as Tran- 1 credit under sub-

sections (1) &8 (5) of Section 140 of CGSTAct. In view of above discussions, I upheld the

impugned order confirming the . duty demand of Tran-· I credit of KKC amount of
Rs.75,851/- .

'f :fHs~h.er find that ITC cannot be claimed as a matter ofright; but it is a form of

concession,provided by the Act, claimed only in terms of the provisions of the

statute, as,held by the Apex Court in the case of TVS Motors as under. The Apex Court in-t•....L.1, .

the case9f.TVS Motor Co. Ltd. Vs. State of Tamil Nadu - [2018] 98 taxmann.com
343/70GT501, held that:

..{#HI is very clearfrom the aforesaid discussion that this Court held that ITC

11 uta,fr8r'?1 of concession which is provided by the Act; it cannot be claimed as a
'•' -. • ' .

. matter of right but only in terms of the. provisions of the statute; therefore, the: 's Witt «e·

,L :_S91_1fiP,ns mentioned in the aforesaid Section had to befuljllled by the dealer;"

,- .. I.further find that in the case of Commissioner of CGST & ors. Vs M/s. Sutherland? 155..4.7..

Global Service Pvt. Ltd., vide order dated 16.10.2020 in Writ Appeal No. 53 of 2020,
'wept, · ·

Hon'ble HighCourt of Madras held that:-

:."60, 1Obviously, the transition of unutilised Input Tax Credit could be allowed

:::Pl,J.fYr.:/n;ryespect of taxes and duties which were subsumed in the new GST Law.
. •: •;1,-l,cfrgft~e,dly, the three types of Cess involved before us, namely Education Cess,/ ' ..... , ' ··'

Secondary and Higher Education Cess and Krishi Kalyan Cess were not

subsumed in the new GST Laws, either by the Parliament or by the States.
T~e__r,1fqr<r_, the question of transitioning them into the GST Regime andgiving

. .. '
· theJJ!~p~ec!Jt_under against Output GST Liability cann_ot arise. ta

and,abject of GST Law cannot be defeated or interjected by al
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Credits in respect of Gess, whether collected as Tax or Duty under the then

existing laws and therefore, such set offcannot be allowed.".

"62. That the Assessee was not entitled to carryforward and set off'ofunutilised

Education Cess, Secondary and Higher Education Cess and Krishi Kalyan Cess

against the GST Output Liability with reference to Section 140 of the CGST Act,

2017"

In view of above discussions & decisions, I upheld the impugned order

confirming the duty demand of Tran- I credit of KKC amount of Rs.75,851/-.

4(iv). On carefully going through the submission of appellant I find that on being

pointed out the credit of KKC amounting to Rs.75,851/- was reversed by the appellant.

I further find that the appellant has not utilized the said credit of KKC and the same· was

lying unutilized till they reversed the same. The appellant has contended that interest is

levied only on "ineligible ITC availed and utilized" and not on "ineligible ITC availed"

and referred to the amendment of Section 50 of CGST Act, 2017 done through Section
.

110 of Finance Bill 2022, which was notified through Notification No. 09/2022- Central

Tax dated 05.07.2022. They also contended that as tax has already been paid on

02.07.2021 vide DRC 03 and interest is not payable on ITC as the same was not utilized,

therefore penalty of Rs.10,000/- will also not be applicable.

4(v). Considering the foregoing facts, I hereby referred the provisions of Section 50

(3) of the CGST Act, 2017, the same is as under:-

SECTION 50 (3) :- Where the input tax credit has been wrongly availed
and utilised, the registered person shall pay interest on such input tax
credit wrongly availed and utilised, at such rate not exceeding twenty-four
per cent, as may be notified by the Government, on the recommendations
ofthe Council, and the interest shall be calculated, in such manner as may
be prescribed.]

I

[As per Section 110 of the Finance Bill, 2022 this amendment has been
with effect from 1°July, 2017, which has been notified vide Notification
No. 09/2022-Central Tax, dated 05.07.2022.]

In view of above, it is abundantly clear that interest is leviable only if the Input

Tax Credit has been wrongly availed and utilized. In the present matter, the appellant

availed the ITC in the Electronic Credit Ledger through TRAN-1 but.have not utilized the

same till 02.07.2021 i.e. the date of reversal of the said Input Tax Cred ·

that the balance of CGST in Electronic Credit ledger was more than the
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for the period when TRAN-1 was filed i.e. on 20.12.2017 till the; date of reversal i.e.
.

02.07.2021. I find that the adjudicating authority has also not alleged at any point of

time that the said wrongly availed credit of KKC was ever utilized. Therefore, I find that
interest is not leviable in the present case.·

# ai

4(vi). The appellant has transited Krishi Kalyan Cess amounting to Rs.75,851/- under' ,;

Section 14o' ~f CGST Act,2017. The definition of eligible_ duties as given in explanations

under Section 140 of CGST Act, 2017, does not. include Cess, after the retrospective

amendment brought in the Section on 29.08.2018. The appellant has reversed the

disputed credit of KKC of Rs.75,851/- vide DRC-03 dated 02.07.-2021. Hence, I find that

prior to the above amendment dtd. 29.08.2018, there was no legal backing in the Act for

restricting Tran- I credit on cess. When such retrospective amendment is brought in the

statute, the tax payer responded by reversing-the credit of Rs.75,851/- from their

Electronip-:::Gredit Ledger. Therefore, in the above circumstances I am not in

agreement1with the adjudicating authority's findings of contravention of provisions

underSection 140 of CGST Act as ground for imposing penalty in this case under

Section 122readwith Section 73 ofCGST Act. I find that it is improper to penalize a

tax payer for retrospective amendment in law once he has positively responded

with rpa;hlerfti of such duce after such amendments in the Act. Further, I find that in
i 1T

terms of Section 73(5) & 73(8) of CGST Act, 2017 when duty is discharged with

iritciµ~h d'Hithe present case interest is not charged) before. the issuance of SCN,

imp;oJingzptn~lty in the case of reversal of the credit of Rs.75,851/- would not be

sust1rn~8I"~:(H;ence, I find that penalty is also not imposable upon the appellant.

5.... In,view,of the above discussions, I upheld the impugned order confirming the.... ·,;· '

demand, of,Tran-1 credit of KKC amounting to Rs.75,851/- and set aside the demand of

interest and penalty imposed by the original adjudicating authority. The impugned+ .--. .Jl, .at I

-o~der.jf.i;i]:~ 1~i,f!ed1 to the above extent. Hence, the appeal is partially allowed and partially
rejected. +Ee.«.

1 ! • (ii.j y

6.'·'ivfl#a@tr asfRn{sh mar Rqzrsq)mp@ha fat.star?
Thtab'peal filed by the appellant stands disposed of in above terms.

_1_,1 :vii::•·•·

1 ·:.nd: ·
o]ii

Additional Commissioner (Appeals)

Dateot1 .11.2022
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%2
(Aj Kumar Agarwal)
Superintendent (Appeals)
Central Tax,
Ahmedabad.

ByR.P.A.D.

To,
M/s. CCECC- TPL JV,
Land Survey No. 80-82, 107-108,
At Bhadej, Next to Braj Bhoomi Society,
Science City/ Bhadej Circle,
Near MK Farm, S.P.Ring Road,
Ahmedabad-380060, Gujarat.

Copy to:

1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.

3. The Commissioner, CGST & C. Ex., Ahmedabad-North.

4. The Additional Commissioner, Central Tax (System), Ahmedabad-North.

5. The Deputy/Assistant Commissioner, CGST & C. Ex, Division-VI, Ahmedabad-North.

6. Guard File.z6a.ee


